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In view of the fact that counsel for appellee has as-

sumed in his brief, and emphasized in his oral argument

the proposition that the common-law doctrine of riparian

rights is still in force in Montana, we would respectfully

ask leave of Court to submit a supplementary statement

of the statutory enactments and decisions of the State and

Territory with reference to the right to the use of water in

Montana.

We have never, at any stage of these proceedings, con-

ceded, for the purpose of argument or otherwise, that this

doctrine has any application in Montana, but now reas-

sert that the legislature of the Territory and State of

Montana abrogated and abolished the common-law doctrine

and made the right to the use of water depend entirely upon

statutory appropriati(m. No case has been presented to

the Supreme Court of Montana where the rights of either



of the parties woro dependent upon riparian ownership

of land, and the expressions of the Court, cited by counsel

^

in his brief, were used argumentativeh' or are ohitcr flic-

ta. The distinction sought to ])e made by counsel be-

tween the laws of Montana and those of Idaho, Wyoming

and Colorado does not in fact exist.

I.

That there may not be any question in the mind of the

Court as to the statutory laws of the State and Territory,

we beg leave to call your attention to the following, as a

complete reprint of the statutes which Imve been enacted

upon that subject.

The first law, approved January 12, 1805, was as fol-

lows :

An Act to Protect and Regulate the Irrigation of Land

in Montana Territory.

Sec. 1. That all persons who claim, own or hold a pos-

sessory right or title to any land, or parcel of land, Avithin

the ])0undary of Montana Territory, as defined in the or-

ganic act of this Territory, when those claims are on the

l)ank, margin, or neighborhood of any stream of water,

creek, or river, shall be entitled to the use of the water of

said stream, creek, or river for the purpose of irrigation,

and making said claim available to the full extent of the

soil for agricultural purposes.

Sec. 2. That when any person owning claims in such

locality has not sufficient length of area exposed to said

stream in order to obtain a sufficient fall of water neces-
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sary to irrigate his land, or that his farm or land used

by him for agricultural purposes is too far removed from

said stream, and that he has no water facilities on those

lands, he shall be entitled to a right of way through the

farms or tracts of laud which lie between him and said

stream, or the farms or tracts of land which lie above and

below him on said stream, for the purposes as hereinbefore

stated.

Sec. 3. That such right of way shall extend only to

a ditch, dyke or cutting sufficient for the purposes re-

quired.

Sec. 4. That in case the volume of water in said stream

or river shall not be sufficient to supply the continual

wants of the entire country through which it passes,

then the nearest justice of the peace shall appoint three

commissioners, as hereinafter provided, whose duty it

shall be to apportion, in a just and equitable propor-

tion a certain amount of said water, upon certain alter-

nate weekly days, to different localities, as they may

in their judgment think best for the interest of all par-

ties concerned, and with a due regard to the legal rights

of all.

Sec. 5. That upon the refusal of owners of tracts of

land or lands through which said ditch is proposed to

run to allow of its passage throngh their property, it

shall be proper for any justice of the peace, upon ap-

plication being made, and proper notice being given to

parties, as in other cases of litigation under the juris-

diction) of a justice of the peace, to appoint three com-



missioners or reviewers, composed of disinterested

claim holders within the townships, who shall proceed

to view the premises, talving into consideration the

necessities and rights of both parties, also the size of

the cutting.

Sec. G. That if the commissioners thus appointed

shall think proper, they shall proceed to assess any

damage which said ditch may cause to the owner of the

lands through which it passes, taking also into consid-

eration any advantages which he may derive from said

ditch.

Sec. T. That said assessment, upon its proper re-

turns, sworn to and properly certified, the justice of the

peace shall proceed to render his judgment, based upon

the assessment of the commissioners, as he would do in

auy action of debt which may come under his jurisdic-

tion, and subject to the like mode of execution and en-

forcement. In case the damage shall exceed the juris-

diction of the justice of the peace, the commissioners

shall report to the probate judge of the county, who

shall proceed in the same manner as required of the jus-

tice of the peace.

Sec. 8. That all persons on the margin, brink, neigh-

borhood, or precinct of any stream of water, shall have

the right and power to place upon the bank of said

stream a wheel, or other machine, for the purpose of

raising water to the level required for purposes of irri-

gation, and that the right of way shall not be refused

bv the owTiers of any tract of land upon which it is re-



([Hired, subject to the like regulation as required for

ditches, aud laid down in the preceding sections.

^ec. 9. That the said commissioners, as provided for

in section five, shall be alloAved two dollars each per

day for their services.

Sec. 10. That the provisions of the sections of this

act shall not conflict with any rights of mills or mill-

men, or interfere with any milldam, race, or watercourse

which already exists.

Sec. 11. That the provisions of this act shall also

entail upon the parties using water as provided above,

tlie careful management and control of s-aid water, that

in their waste they shall not injure anyone, and if so

injured, damages shall be assessed as hereinbefore pro-

vided.

Sec. 12. That this act to take effect from and after

its passage.

Approved January 12, 18(>5.

Laws of Montana, 1861-1865, pp. 367-369.

This law remained in force until January 12, 1872,

when a revision of the laws was made, and what is

hereinafter quoted as section 1239 to section 1219, in-

clusive, was adopted, excepting the proviso contained

in section 1239, which was adopted in 1879. See codi-

fied statutes 1871-72, pp. 498-500.

On February 16, 1877, sections 1263-1266, inclusive,

hereinafter quoted were adopted. See Session Laws of

18rr7, pp. 406, 407.



Ou February 21, 1879, the proviso coutaiued in section

1239 was added, and sections 1239 to 1219, inclusive,

hereinafter quoted were adopted in the Revised Stat-

utes. See Revised Statutes 1881, page 562. Sections

1263 to 1266, inclusive, seem to have been omitted in

the Revision of 1881.

In 1887 the Statutes of Montana, were again revised

and the law therein relating to the appropriation of

water is as follows:

Sec. 1239. Any person or persons, corporation or

company, who may have or hold a title, or possessory

right or title, to any agricultural lands within the

limits of this Territory, as defined by the organic act

thereof, shall be entitled to the use and enjoyment of

the waters of the streams or creeks in said Territory

for the purposes of irrigation and making said land

available for agricultural purposes to the full extent

of the soil thereof: Provided, That in all cases where,

by virtue of prior appropriation any person may have

diverted all the water of any stream, or to such an ex-

tent that there shall not be an amount sufficient left

therein for those having a subsequent right to the

waters of such stream for such purpose of irrigation,

and there shall at any time be a surplus of such water

so diverted, over and above what is actually used for

such purpose by such prior appropriator, such person

shall be required to turn and cause to flow back into

such stream such surplus water, and upon faihire so to

do, within five days after demand being made upon him



in writing by an}^ person having a right to the use of

such surplus water, such person, so diverting the same,

sliall be liable to the person aggrieved thereby in the

.'•nni of twenty-five dollars for each and e-xevj day, such

water shall be withheld after such notice; to be recov-

ered by civil action by any person having a right to the

use of such surplus water.

Note.—Act February 21, 1879.

Sec. 1240. When any person or persons, corporation

or company, owning or holding land as provided in sec-

tion 1239 of this chapter, shall have no available water

facilities upon the same, or whenever it may be necessary

to raise the waters of said stream or creek to a sufficient

height to so irrigate said land, or whenever such lands

are too far removcMl from said stream to use the watei-s

thereof as aforesaid, such person or persons, corporation

or company, shall have the right of way through and over

any tract or piece of land for the purposes of conducting

and conveying said water by means of ditclies, dikes,

flumes, or canals, for the purpose aforesaid.

Sec. 1241. Such right to so dig and construct ditches,

dikes, flumes and canals over and across the lands of

another, shall only extend to so much digging, cutting or

excavations as may be necessary for the purposes re-

quired.

Sec. 1242. In all controversies respecting the rights

to water, under the provisions of this chapter, the same

shall be determined by the date of the appropriation, as

respectivly made by the parties.
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See. 1243. The waters of the streams or creeks of the

territory may be made available to the full extent of the

capacity thereof for irrigating purposes, without regard

to deterioration in quality or diminution in quantity, so

that the same do not materially affect or impair the rights

of the prior appropriator ; but in no case shall the same

be diverted or turned from the ditches or canals of such

appropriator, so as to render the same unavailable.

Sec. 1244. Any person or persons, corporation or com-

pany, damaging or injuring the lands or possessions of

another, by reason of cutting or digging ditches or canals,

or erecting flumes, as provided by section 1240 of this

chapter, the party so committing such injury or damage

shall be liable to the party so injured therefor.

Sec. 1245. This chapter shall not be so construed as

to impair or in any Avay or manner interfere with the

rights of parties to the use of the Avater of such streams

or creeks acquired before its passage.

Sec. 1246. This article shall not be so construed as to

prevent or exclude the appropriators of the waters of the

said streams or creeks for mining, manufacturing, or

other beneficial purposes, and the right also to appro-

priate the same is hereby equally recognized and declared.

Sec. 1247. Any person or persons, corporation or com-

pany, who may dig and construct ditches, dikes, flumes

or canals, over or across any public roads or highAvays,

or who use the waters of such ditches, dikes, flumes or

canals, shall be required to keep the same in good repair

at such crossings or other places where the water from



any such ditches, dikes, liumes or canals mux flow over,

or in anywise injure any roads or highways, either by

bridging or otherwise.

Sec. 1248. Any person or persons, offending against

section 1247 of this chapter, on conviction thereof, shall

forfeit and pay for every such offense a penalty of not less

than twenty-five dollars, nor more than one hundred dol-

lars to be recovered, with costs of suit, in civil action, in

the name of the Territory of Montana, before any Court

having jurisdiction ; one-half of the fine so collected shall

be paid into the county treasury for the benefit of the

common schools of the county in which the offense was

committed, and the other half shall be paid to the person

or persons informing the nearest magistrate that such

offense has been committed. All such fines and costs

shall be collected without stay of execution, and such de-

fendant or defendants may, by order of the Court, be con-

fined in the county jail until such fine and costs shall have

been paid.

Sec. 1249. In all controversies respecting the right to

water in this territory, whether for miniug, manufactur-

ing, agricultural, or other useful purposes, the rights of

the parties shall be determined by the dates of appropria-

tion respectively, with the modifications heretofore exist-

ing under the local laws, rules, or customs and decisions

of the Supreme Court of the territory.

Note.—Act of January 12, 1872. Comp. Stats. 1887, p.

993.

Sections 1250 to 1257, inclusive, of the Compiled Stat-
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ntes are found on pages 23 and 24 of oiir former brief, and

are not here reprinted.

See. 1258. Persons who have heretofore acquired

rights to the use of water shall, within six months after

the publication of this act, tile in the office of the re-

corder of the Count}' in which the water right is situated

a declaration in writing, except notice be already given

of record as required by this act, the same facts as re-

quired in the notice provided for record in section 1255

of this chapter, such declaration shall be verified as re-

quired in section 1255 of this chapter, in cases of notice

of appropriation of water: Provided, That a failure to

comply with the requirements of this section may in no-

wise work a forfeiture of such heretofore acquired rights

nor prevent any such claimant from establishing such

rights in the courts.

Sec. 1259. The record provided for in sections 1255

and 1258 of this chapter, when duly made, shall be taken

and received in all the courts of this territory as pi'twd

facie evidence of the statements therein contained.

Sec. 12()0. In any suit hereafter commenced for the

protection of rights acquired to water under the laws of

this territorj', the plaintitf may make any or all persons

\\\\o have diverted water from the same stream or source

partic^s to such actions, and the court may in one decree

settle tlie relative priorities and rights of all the parties

lo such suit, ^^'hen damages are claimed for the wrong-

ful diversion of water in any such suit, the sanu^ may be

assesse<l and apportioned by the jury in their verdicts, and
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judgment tlioroon ma}' be entered for or against one or

more of several plaintiffs, or for or against one or more

of several defendants, and may determine the ultimate

rights of the parties between themselves.

In any action eoncerning joint water rights, or joint

rights in Avater ditches, unless partition of the same is

asked by the parties to the action, the courts shall lienr

and determine such controversy as if the same were sev-

eral as well as joint.

Sec, 1201. The recorder of such county must keep a

well-bound book, in which he must record the notices and

declarations provided for in this act, and he shall be en-

titled to have and receive the same fees as are now or

hereafter may be allowed by law for recording instru-

ments entitled to be recorded.

Sec. 1262. The measurement of water appropriated

under this chapter shall be conducted in the following

manner : A box or flume shall be constructed with a head-

gate placed so as to leave an opening betv\'een the bottom

of the box or flume and the lower edge of the headgate,

with a slide to enter at one side of and of sufficient width

to close the opening left by the headgate, by means of

which the dimensions of the opening are to be adjusted.

The box or flume shall be placed level and so arranged

that the stream in passing through the aperture is not ob-

structed by back water or an eddy below the gate; but be-

fore entering the opening to be measured the stream shall

be brought to an eddy, and shall stand three inches on

the headgate and above the top of the opening. The num-
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bor of sqiiaro inelios fontaiiied in the opening shall be the

measure of inches of water.

Note.—Sections 1250-12G2, Act of March 12, 1885.

Section 1203. That any person or persons, company or

corporation, havino- the rii»ht to use, sell or dispose of

water, and engaged in using, selling or disposing of the

same, who shall have a surplus of water not used, or sold,

or any person or persons, corporation or company, hav-

ing a surplus of water, and the right to sell and dispose

of the same, shall, and they or it are hereby required, upon

the payment or tender to the person or persons entitled

thereto, an amount equal to the usual and customary rates

per inch, to convey and deliver to the person or persons,

company or corporation, such surplus of unsold water, or

so much thereof for which said payment or tender shall

liave been made, and shall continue so to convey and de-

liver the same weekly so long as said surplus of unused

or unsold water shall exist and said payment or tender

made as aforesaid.

Section 1204. Any person or persons, corporation or

company, desiring to avail themselves of the provisions of

this chapter, shall, at their own cost and expense, con-

struct (»r dig the necessary flumes or ditches, to receive

and convey the surplus water so desired by it or them,

and shall pay or tender to the person or persons, corpora-

tion or company having the right to the use, sale or dis-

posal thereof, an amount equal to the necessary costs and

expense of tapping any gulch, stream, reservoir, ditch,

flume or aijueduct, and putting in gates, gauges or other



13

proper and uecessiJ^*- appliances usual and eusiomaiy in

Sucn eas'cs^ *r5d until the same shall be so done the de-

livevy of thp said surplus water shall not be required as

provided by section 1263 of this chapter.

Section 1265. That any person or persons, corporation

or company, constructing' the necessary ditches, aqueducts

or flumes and making the payments or tenders hereinbe-

fore provided shall be entitled to the use of so much of the

said surplus water as said ditches, flumes or aqueducts

shall have the capacity to carry, and for which payment

or tender shall have been made as aforesaid, with all the

rights and privileges incidental thereto so long as said

unsold or surplus water exists and said payment or tender

shall be or have been made, and may institute and main-

tain any appropriate action at law or in equity for the eii-

forcement of such right or recovery of damages arising

from a failure to deliver or wrongful diversion of the same.

Section 1266. That nothing in this chapter shall be so

construed as to give the person or persons, corporation or

company, acquiring the right to the use of water as here-

inbefore provided, the right to sell or dispose of the same

after being so used by it or them, or prevent the original

owner or proprietor from retaking, selling and disposing

of the same in the usual and customary manner, after it is

so used as aforesaid.

(Note.—Act of Feb. 16, 1877.)

In 1895 the laws of Montana were codified, taking effect

July 1st, 1895. Sections 1250 to 1257, inclusive, quoted

on pages 23 and 24 of our former brief, were adopted as
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sections 1880, 1881, 1882, 1883, 1885, 1886, 1887 and 1888,

respectively, of the Civil Code.

Sections 1258 to 12G3, inclusive, heretofore quoted in

this l)rief were adopted as sections 1881), 181)0, 1891, 18U2

and 181)3, respectively, of the Civil Code.

The proviso contained in section 1231), siipni, was

adopted as section 1884 of the Civil Code.

These sections being heretofore quoted are not here re-

printed.

In 1899, Session Laws, page 126, section 1893, was re-

pealed, and the cubic foot per second made the standard

of measurement.

Section 1880 was amended in 1901 to read as follows:

"The right to the use of any unappropriated water

of any natural stream, watercourse, spring, dry coulie,

or other natural source of supply and of any running

water flowing in streams, rivers, canyons, and ravines

of this State ma^^ hereafter be acquired by appropria-

tion."

Session Law\s, 1901, page 152.

Section 1894. The right to conduct water from or

over the land of another for any beneficial use, includes

the right to raise any w-ater by means of dams, reser-

voirs or embankments to a sufficient height to make

the same available for the use intended, and the right

to any and all land necessary therefor may be acquired

upon payment of just compensation in the manner pro-

vided by law for the taking of private property for pub-
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lie use; provided fiutlier, that if it is uee-essary to cou-

diict the water across the right of war of any railroad,

it shall be the diit^- of the owners of the ditch or flume

to give thirty days' notice in writing to the oAvner or

owners of such railway of their intentions to construct

a ditch or flume across the right of way of such rail-

road and the point at which the said ditch or flume will

cross +be railroad, also the time when the construction

of salrt iiib<\x or flume will be made. If the owner or

owtiex'f' of such railroad or their agent fails to appear

and attend at the time and place fixed in said notice,

it shall be lawful for the owmer or owners of said flume

or ditch to construct the same across the right of way

of such railroad, without further notice to said owner

or oWiners of the railroad.

(Section 1894 Act approved March 18, 1895.)

Section 1895. Any person who digs and constinicts

ditches, dikes, flumes or canals, over or across any pub-

lic roads or highway, or who uses the water of such

ditches, dikes, flumes or canals, is required to keep the

same in good repair at such crossings or other places

where the water from any such ditches, dikes, flumes

or canals may flow over or in anywise injure any road

or highw^ay, either by bridging or otherwise.

Section 1896. Any person offending against the pre-

ceding section, on conviction thereof shall pay for every

offense a fine of not less than twenty-five dollars, nor

more than one hundred dollars, with costs of prosecu-

tion. One half of the fine shall be paid into the County
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Treasury for the benefit of the coniinon schools of the

county in which the offense was conunitted and the

other half shall be paid to the person informing the

nearest magistrate that such offense has been com-

mitted, who shall issue a warrant upon proper com-

plaint being made.

Sections 1897, 1898, 1899 and 1900 of the Civil Code
are heretofore quoted from the Compiled Statutes of

1887 as sections 1263, 1264, 1265 and 1266, respectivelv,

and are not here reprinted.

Sections 1901 and 1902 provide how dams and reser-

voirs shall be constructed.

In 1891 (Session Laws, p. 295), the legislature passed
an act regulating the procedure in court to obtain the

light of way to construct ditches on the lands of an-

other. This is now embodied in the codes in the chap-

ter relating to eminent domain.

In 1899 (Session Laws, p. 136) a law was passed, giv-

ing the courts authority to appoint commissioners to

divide water between appropriators. Such commis-
sioners are given authority to enter upon premises and
to make arrests.

From the foregoing it will be seen that the first legisla-

tive assembly of the Territory enacted, and there has been

in force ever since, a complete system of laws defining and
regulating the manner in which water may be appro-

priated, and the rights of the respective appropriators de-

termined, protected and enforced. Judge Knowles said

in Thorpe vs. Freed, infra^ that the law as first enacted
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established the ri<»lit to Avater by appropriation and abol-

ished riparian rights. To remove whatever donbt may

have existed hitherto, the legislatnre in 1872 amended

section 1 of the law by striking' out all of that 'portion of

the section providing for the irrigation of laud "on {]\>'

margin, bank or in the neighborhood of any stream,"' iWi]

gave the right to appropriate to the fullest extent of the

stream vrithout regard to deterioration of (jnality or di mu-

nition of quantity, so long as the rights of prior appr'o-

priators were not affected. Kiparian ownersliip \Nas not

recognized, but all rights were to be determined by the

date of appropriation. First in time was first in right.

The right of appropriation, as given by thi^se laws,

is wholly inconsistent with the doctrine of rijuiiiau

rights. Both cannot exist together. The words 'Mp-

propriator," "appropriation of water" and "unappropri-

ated" have a clear and well-defined meaning and recog-

nized by Congress, the legislatures of the t^tates, and

the courts. The laws of the States, the decisions of

the courts and the Act of 1877 refer to "unappropriated"

water.

XL

Xor have our Courts recognized or acknowledged the

doctrine of riparian rights. On the contrary, however,

they have recognized and enforced to the fullest ex-

tent the right and doctrine of appropriation.

A decision of a Court to have any binding- force or

effect, or to have any weight as authority, or as a

guide to or rule of action, must be upon the question^
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])rosented to the Court for dettTiiiiuation and decision.

The lansjiua.^e of the opinion is only the ])eisonal views

of the Jndi»e. This is especially true where a Judi-e

v.rites an opinion expressing his personal views on a

particular question.

The case of Thorpe vs. Freed, 1 :Mont. (k")!, upon

v.-hich counsel for appellee relies, does not decide, or

in any manner hold that the doctrine of riparian rights

was enforced or recognized in the Territory of Mon-

tana. In that case were involved the rights of appropria-

tors only. The question of riparian rights was not in-

\'oh-ed, nor was the decision of the Court in any way

inlluenced by the doctrine of riparian rights.

Judge Murphy tried the case in the court below, and

was disqualified to sit in the ap])ellate court. Judge

Knowles and Judge Wade, who were recently ap-

pointed to the positioii cf jutl^CB ii) that court, ex-

pressed their personal vh- -
; . in r-h\ii(!n to tlu^ ques-

tion of riparian rights, a question which was not in-

volved in the case. They did agree upon t\w affirmance

of the judgment of the lower court. Thar decision has

never been cited by the courts of .Montaiia as recogniz-

ing, acknowledging or establishing the docliine of ri-

parian rights.

In that case Judge Knowles said: ''The question of

whether or not a laAv is good for the i)eople of our Ter-

ritory is a matter for legislative and not judicial con-

sideration. * * * If ^xe Avere called upon to say

what were the necessities of this country in regard to



19

the use of water for the purpose of irrigation, we would

reply that there was a demand that water shouhl be

used for that purpose, and tlie consideratiouH of the

general welfare of the countrj^, and the principles of

natural equity, should guarantee to the prior appropi-i-

ator of water for such use the first right to use tln'

same to the extent of his necessities for donu^stic })ur-

poses, the quenching of the thirst of himself and ani-

mals and for agricultural purposes." •» * *

"We hold, however, that the law that is a part of a

system of laws, wiiich our legislative assembly have

adopted, cannot be aunulled or varied by a court

through any such considerations/' * * *

"The plaintiffs must recover, if at all, upon ihr'w

riglits of appropriation. They have based their rights

upon this and not as riparian proprietors." * * *

"Ever since the settlement of this territory, it has

been the custom of those who settled upon any ])orti()n

of the public domain, and devoted any part thereof to the

purposes of agriculture, to dig ditches and to turn out the

waters of some stream to be used to irrigate the same. This

right has been universally recognized by our people."

* * *

"In the second place, has this right been recognized

by law?"

Here the Judge quotes section 1 of the Act of 1865,

and then said: "This statute was in force at the time

the plaintiffs made their appropriation of water, and
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;!t the time the act of Couoress (Act of 1866) above re-

ferred to became law." * * *

"This statute (Act of January 12, 1865), as far as it

could established and recojj;uized the right of appropria-

tion of water for ai-ricultural purposes.-' * * *

"•As far as the legislative assembly ol" .Monlana had

Ihe power they repealed the common-law doctrine in

regard to riparian proprietors.''

He then discussed tlie subject of the recognition of

these rights by the Courts and lield tliut they are so

lecognized and said: "Tiie rigiit to appropriate water

lor the purpose of irrigation, in our opinion, has been

acknowledged and recognized by the customs and laws

aiid decisions of this territory. The law of Congress

cojues in and says that wherever, by priority of posses-

i^-ion, the right to the use of Avater for these purposes

has vested and accrued, the possessors and owners of

such vested rights shall be maintained and protected in

the same. This is, in effect, a grant to such parties of

these rights."

"A grant cannot be divested by a subsequent grant.

The words used in section 1) (Act of 1806) were, as I

have said, in effect a grant. A grant made bv law is as

effectual as a grant made by deed or patent, and a sub-

sequent grant of the land would be subject to any pre-

vious grant of water right. After a full consideration

vre are impelled to the conclusion that the right to ap-

propriate water for the purpose of irrigation stands
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upon as good, if not a better, footing as the riglit to ap-

])iopriate water for mining purposes.''

Tlie judgment of tlie court below, recognizing the

riglit of appropriation for agricultnral purposes, was

afiirmed. Judge Wade concurred in the opinion by

Judge Knowles, affirming the judgment of the lower

court. He then commented on the provisions of the

statute relating to the appropriation of water and the

equity of dividing the water by commissioners as there-

in provided. But the Court below, however, hel<l that

tliat provision of the statute relating to the appoint-

ment of the commissioners was void because it con-

ferred judicial powder on commissioners.

Judge Wade presided as Chief Justice of the court

until 1888 and in many subsequent decisions recognized

the right of appropriation, and never recognized the

doctrine of riparian rights.

The District Courts had prior to that case recog-

nized the right to appropriate water. The Supreme

Court also recognized that right.

Caruthers vs. Pemberton, 1 Mont. 111.

Harris vs. Schantz, 1 Mont. 212.

Columbia M. Co. vs. Holter, 1 Mont. 29G.

Wollman vs. Garringer, 1 Mont. 535.

Atchison vs. Peterson, 1 Mont. 5G1.

In an unbroken line of decisions, the Supreme Court

of Montana has recognized the right to appropriate

water, and has never recognized or acknowledged the

doctrine of riparian proprietorship or rights.
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The case of Smith vs. Deniff, 24 Mont. 20, (l(»es not

support the contention of counsel for the appellee. The

Court in that case does not recognize oi' acknowledge

]iparian rights. The issue in that case ^Yas whether or

]]ot nil ;i]ipropriation of water, made by a person and

us.( (1 upon land to which he had no title, and the title

to which land Avas thereafter acquired by another per-

son became appurtenant to that land. The case is first

reported in 23 Mont. 65. In the opinion there written,

tlie Court held that the water right in such case became

apimrtenant to the land. The Court on its own motion

granted a rehearing. The last opinion in 24 Mont. 20'

v\'as written by the same Judge Avho wrote the former

opinion—Judge Pigott. All that was said by Judge

Pigott outside of the issue as to whether or not the

water right was appurtenant to the land when the

owner of the water right had no title to the land is

oltilrr (lictimi. However, when we examine and analyze

tlie (i id II HI of Judge Pigott, we find that he does not ac-

knowledge or recognize riparian rights. On the con-

trary, he recognizes and acknowledges the right to ap-

j;ro]>riat(^ water. The question which Judge Pigott in

tlie (Vh-liiai, enibraced in the opinion, discussed is that a

]!(M'r.o]i may make an appropriation of water from a

stream, if the appropriation is nuide ni^on ])ublic land

or state lands, but that a person may not go upon lands

( f r.notliei' to appropriate water of a stream unless he

lias ])ermission to do so.

A person may not trespass upon the land of another

to make an appropriation of water, or to construct a
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ditch across his hiud, but he can obtaiu permission of

the owner, or by proper condemnation proceedings ac-

quire the right to go upon tlie land and make an appro-

priation or to construct a ditcli to convey water.

In that case Judge Pigott said: ''The right to appro-

priate water on the land of another for public use may

be obtained through condemnation proceedings under

the right of eminent domain."

He then referred to section 15 of article 3 of the Con-

stitution of Montana, which is as follows:

"The use of all water now appropriated, or that may

hereafter be appropriated for sale, rental, distribution

or other beneficial use, and the right of way over lands

of others for all ditches, drains, flumes, canals and

aqueducts, necessarily used in connection therewith as

sites for revServoirs necessary for collecting and storing

the same shall be held to be a public use."

An act was passed, section 1894, heretofore quoted,

which gives the right to conduct water from (sr over the

land of another for any beneficial use.

The act of ]March G, 1801, heretofore cited, which pro-

vided f(^r condemnation of right of way for ditches was,

under the provision of section 15, article 3, above quoted,

hehl valid in EUinghouse vs. Taylor, 19 :Mont. 402.

The statute and the Court thus recognize the right to

condemn land for the purpose of constructing reservoirs,

ditches and making an appropriation of water.

The Supreme Court of the United States very early rec-
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oonizcd the riiihl to a((|nir(' tin' use of water in Montana

by a])])i'oi)riation, and the abrogation of riparian rijilits.

In tlie case of Basey vs. Gallagher, 20 Wallace, page 070,

tlie Conrt said

:

''Tn llie ( ase of Atchison vs. Peterson, we had occa-

sion to consider the respective rights of miners to rnn-

ning waters on the mineral lands of the pnblic domain;

and we tliere held that by the custom which had obtained

among miners in the Pacific States and Territories, the

party who first subjected the water to use, or took the

necessary steps for that purpose, was regarded, except as

against the government, as the source of title in all con-

troversies respecting it; that the doctrines of the common

law declaratory of the rights of riparian proprietors were

inapplicable or applicable only to a limited extent, to the

necessities of miners, and were inadequate to their pro-

tection ; that the equality of right recognized b}' that law

among all the proprietors upon the same stream would

have been incompatible with an}^ extended diversion of

tlie wat(M- by one proprietor, and its conveyance for min-

ing pnrp<>ses to points from which it could not be restored

to ilse stream; that the Government, by its silent acquies-

cence, had assented to and encouraged the occupation of

Ihe ])nl;l!<- lands for mining; and that he who first con-

nei-ted his lal)or with property thus situated and open to

general exploration, did in natural justice acquire a better

riglil lo lis use and enjoyment than others who had not

given (hat labor; that the miners on the pnblic lands

throu<ihont the Pacific States and Territories bv their ens-
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toins, usages and regulations, had recognized the inlicren;

justice of this principle, and the principle itself Avas at an

early period recognized by legislation and enforced by

the Courts in those States and Territories, and was finally

approved by the legislation of Congress in 18(50. The

views there expressed and the rulings made are ('(jualiy

applicable to the use of water on the public lands for the

purposes of irrigation. No distinction is made in those

States and Territories by the custom of miners or settlers,

or by the Courts, in the rights of the first appropiiator

from the use made of the water, if the use be a beneficial

one.-'

This decision was made before the act of 1877, hereto-

fore cited, was passed, and Congress by that act and l)y

section 8 of the Act of 1903, the Reclamation Act, ex-

pressly disclaimed all right to the waters of the public

domain.

These cases were appeals from the Supreme Court of

Montana. The former was a mining case and the latter re-

lated to appropriations for agricultural purposes. Since

the decisions of Atchison vs. Peterson and Basey vs. (lal-

lagher, it has never been asserted or recognized in IMoutaua

that the doctrine of riparian rights does exist. No case

has been presented to the Supreme Court in which the

question of riparian rights was involved. The decision

in Atchison vs. Peterson and Basey vs. Gallagher is bind-

ing upon this Court.

The case of Cruse vs. McCaully, 96 Fed. 369, is not ap-

plicable to the facts in this case, and while we have a
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wry liijiili ()i)iiii()n of (lie learniii<j; and ability of Ju(ls;e

Kuowlcs, his opinion i.s not bindini;' upon this Conrt, nov

can it he held as hindino- as a const inction of the la'>vs of

Montana. On the contrary this Court is bound by tl»e de-

cisions of the Supreme Court of Montana construinu,- the

lav.-s of that State. Furtliermore the title in that case

had passed from the (Jovernnient, and in the case at bar

the Government is still the owner of the land.

Mr. Kinne,y, upon whose authority' counsel for appellee,

seems to rely, after (juoting- and discussing the laws of

.Montana relating to Avater rights, says: ''The statutes of

Montana entirely ignore the rights of riparian proprietors.

It is also to be noticed that from the very first tlie de-

cisions of the Court are to the effect that rights to water

can only be ac(iuired by the appropriation of the same to

some beneficial use or purpose, and that the common-law

doctrine of riparian rights is not recognized or protected

by the Courts."' (Kinney on Irrigation, sec. 551.)

The Government of the ITnited States has given to its

citizens the right to go upon public domain and the right

to appropriate and divert water for beneticial purposes.

This grant was given without modification or restric-

tion. No oliicer of any department is given authority to

suspend or modify the operation of that grant. While

the land is the property of the Government the people have

the right to go upon the land, divert and appropriate water

and apply it to beneficial use. Does the grantor of the

Government take title subject to this grant?

We have not found any decision of the Supreme Court
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of the United States iu which this partienhir (piestlon was

decided since tlie a(k>ption of the law recoguizinii (h(>

right to appropriate water, and from a state where ripar-

ian rights are not recognized.

The case of Stnrr vs. Beck, 133 TJ. S. 541, Avas an ;i])-

peal from the Supreme Court of the Territory of I>akol;i,

iu which the doctrine of riparian rights was clearly recog-

nized by statute, as follows:

"The owner of the laud owns water standing thereon,

or flowing over or under its surface, but not fonniug a

definite stream. Water .running in a definite stream,

formed by nature over or under the surface, may be used

by him as long as it remains there; but he may not pre-

vent the natural flow of the stream, or of the naturnl

spring from v.hich it commences its definite course, nor

pursue or pollute the same." Levisee's Dakota Codes, '2d

ed., see. 255, Civil Code.

III.

Counsel attempts to draw a distinction between the

laws of Montana and the laAvs of Wyoming, Idaho and

Colorado, and contends that because of such distinction,

the decision of (his court in the case of Krall vs. United

States, TJ) Fed. 241, is not applicable. There is no dis-

tinction between the laws of Idaho and :Montana relating

to the appropriation of water. Section 2582 of the Stat-

utes of Idaho is the same as section 1885 of the Civil Code

of Montana. Section 2580 of Idaho is substantially the

same as section 1880 of Montana.
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Tlu' provisions of the statutes of the other States (h) not

give the State and citizens of the States any greater right

than is given hv the laAvs of Montana. The (loverii-

m.ent of the United States has granted theiu the right to

go upon the public domain and appropriate water accord-

ing to the h)(al rules, customs and the decisions (»f its

Courts. Ivecogniziug that right, the laws of 3Iontana

l)rovide how appropriation of water may be made and the

I'ights of the respective appropriators determined.

The right to appropriate v>ater on the public domain is

given to the individual and not to the State or Territory,

and the State or Territory cannot appropriate that whicli

it does not own. The only right it can give upon the pub-

lic domain is one that is already recognized and expressly

given by the Government of the United States. The State

cannot by its statute arrogate to itself the proprietorship

of lands or water owned by the (Jovernment of the United

States or interfere with the disposition thereof, or declare

that these waters are the property of the State or public.

The recoiiuition by the laws of the State of the right to

appropriate ^^ater in accordance with the grant given by

the United States, and the enactment of laws defining the

manner in which appropriations shall be uuule was a legiti-

luate ex'Tcise of the legislative powers, provided it does

not interfere with the disposition of the public domain or

the waters thereon.

The local rules, customs and decisions of the Courts

and legislative enactments relating to water rights on the

public domain are subservient to the powers of Con-
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"TOSS, and these laws, regulations and decisions were rec-

ognized by Conj^ress in the Act of 1800, section 2339, Re-

vised Statutes, and the Act of 1877 as amended by the Act

of 1891.

The recognition of this right is analogous to the right

to make laws relating to the location of mining claims.

Butte City Water Co. vs. Baker, 19G U. S. 119.

Erhardt vs. Boaro, 113 U. S. 527.

Kendall vs. S. J. S. M. Co., 144 U. S. 658.

Nothmore vs. Simmons, 97 Fed. 386.

This right is again expressly recognised in the Act of

Congress, the Reclamation Act, 32 Statutes at Large, p.

390. Section 8 of that act is as follows

:

Sec. 8. That nothing in this act shall be construed as

affecting or intended to affect or to in any way interfere

with the laws of any State or Territory relating to the

control, appropriation, use or distribution of water used in

irrigation, or any vested right acquired thereunder, and

the Secretary of the Interior, in carrying out the provisions

of this act, shall proceed in conformity with such laws,

and nothing herein shall in any way affect any right of

any -State, or of the Federal Government, or any land

owner, appropriator, or user of water in, to or from any

interstate stream or the waters thereof; Provided that the

right to use the water acquired under the provisions of

this act shall be appurtenant to the land irrigated, and

beneficial use shall be the basis, the measure, and the

limit of the right.
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None of the Courts of the Pacific Stales recognize or

acknowledge tlie doctrine of riparian rights, except

ralifornia. Tlie Oivil Code of Oallfornia, adopted in

1S72, made provision for the appropriation of water.

Tlial (onckided act is as follows:

Sec. 1422. The rights of riparian proprietors are not

affected by Ihe provisions of this article.

IV.

Tt is contended by counsel that the waters upon the

lands in question were never open to appropriation,

that they were never a part of the public lands. Sec-

tion 3 of the act ratifying the treaty with the Indians

expressly threw them open to settlement as public

lands. See that section, quoted in full on page 35 of

our former brief.

Section 2339, heretofore cited, recognizes the right to

appropriate water on public domain. The Act of 1877 as

amended by the Act of 1891, heretofore quoted, in express

terms gives the right. Section 8 of the Act of 1903, last

(|UoU'(l, disclaims all claim to the waters on the public do-

main. Section 3 of the Act ratifying the treaty, heretofore

cited, declares that these lands are a part of the public

domain, thus placing them on the same footing as all

otlier public lands, subject to the same grants.

It is staled by counsel for the appellee that the rights

of the (lovernment here to be determined are those in-

cident to and growing out of the ownership of lands, held

and used by it in the character of a private or proprietary
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owiior of a trar-t of land lun-dorhio- on a stroam, and sot

apart and appropriated for a particular purpose. (Pa^e

14, appellee's brief.) We therefore find that the Oovern-

ment is in the position of an owner who has theretofore

jiranted to the public the rijiht to go upon its land and di-

vert and appropriate water for a beneficial purpose.

We respectfully submit that there is notliin"- in the

statutes of the State, or the decision of its Courts, or the

decisions of the Courts of the United States, or the cus-

toms of the country, which will support counsel in his

contention that the Government is entitled to the waters

of ;Milk river by reason of its riparian ownership of the

lands described in the bill of complaint.

Respectfully submitted,

E. C. DAY,

JAMES A. WALSH,

Solicitors and of Counsel for Appellants.


